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Abstract

In Hungary, parent-child contact is one of the most sensitive central issues in the case of the
dissolution of a marriage in the event of a joint child. As communication between parents is usually
minimised during and after the dissolution of marriage in most cases, efforts should be made to
achieve personal contact with the child towards both parents, which in theory requires the par-
ents to cooperate with each other in the care of the child.

It should be considered in all possible cases that unrestricted, and therefore unregulated, con-
tact under joint supervision, but at least as many arguments could be made in favour of the prac-
tice of detailed regulated contact. After all, if the parents on one side show full cooperation in the
exercise of parental authority, what is to prevent them from agreeing in detail on the future de-
velopment of contact, which should in all cases be in the best interests of the child.!

This article provides a historical overview and critical analysis of the impact of changes in Hun-
garian family law on parental responsibility, child custody and contact rights, drawing on relevant
literature. The aim of the study is to provide a historical analysis of Hungarian child custody laws
and to examine the impact of recent legislative changes.

Keywords: Hungarian Family Law, Hungarian Legal System, Parental Responsibility, Parental
Supervision, Child Custody, Shared Parenting, The Tripartium.

1 Balazs Somfai, Kapcsolattartas, mint a gyermek emberi joga (Contact as a Human Right of the
Child), Pécsi Tudomanyegyetem Allam- és Jogtudomanyi Kar, Pécs, 2007, p. 148.
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Introduction

This article aims to provide an in-depth analysis of the evolution of Hungar-
ian family law regarding parental responsibility and child custody, with a partic-
ular focus on the 2022 legislative amendments. The central hypothesis of this
study is that the recent reforms, which allow for joint parental custody, better
serve the best interests of the child compared to the previous sole custody
model.

This paper utilizes a legal-historical methodology to critically analyze the
Hungarian family law framework, drawing on relevant legal literature to evalu-
ate the impact of legislative reforms on parental responsibility and child cus-
tody.

The aspects outlined in this scientific article, which relate to the parent-child
relationship after the break-up of the family, have become increasingly topical
in the light of social and legal changes.

In most cases, joint parental custody and shared care are in all respects bet-
ter for the child than sole parental custody and the unfortunate situation
whereby the separated parent has disproportionately less time with the child
than the other parent.

The above finding is firmly based on the best interests of the child, as a sim-
ilar proportion of the role, presence and role model of both parents is essential
in the child's life.

From the 20th century, the patriarchal family model, which was also preva-
lent in Hungary, was replaced by a view based on equal rights of parents, as in
other European countries, according to which parents have equal rights and ob-
ligations towards their children. As a result, parental custody is generally exer-
cised jointly, with a few exceptions provided for by law. The exercise of joint
parental authority by the parents lasts not only as long as they live together but
also, in the event of a family breakdown, until the child's fate is settled other-
wise, either by court or out of court.? In order to understand the current Hun-
garian legislation and court practice on child custody, it is worth looking back
into the past and examining the legal history of the issue.

2 Andras K&ros, Kilonéls szil6k - kozos szulsi felelGsség, els6 lépések a Ptk. szulGi felugyeletre
vonatkozd szabalyainak gyakorlataban (Separating parents - joint parental responsibility, first
steps in the practice of the rules of the Civil Code on parental supervision), in: F. O. — Gardos,
A. Menyhard (eds.), Az Gj Polgari Torvénykonyv elsé ot éve, Tarsadalomtudomanyi
Kutatdkozpont Jogtudomanyi Intézet, Budapest, 2019, pp. 83-97.
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1. From Werbdczy’s Book of Three through the Family Law Act to
the Family Law Act (1514-1952)

In Hungary, until the end of the 19th century, the churches were responsible
for the regulation of marriage obligations, their settlement and adjudication.?

The first real initiative for serious change in the spirit of the ideas and
thoughts of the 1848 War of Independence was initiated and submitted by
Daniel Iranyi, member of Parliament, in the form of his bill on religious freedom
in 1868, which was rejected during the debate. The bill submitted contained
provisions at the level of principle, which considered marriage to be a civil con-
tract and sought to bring cases before ecclesiastical courts before civil courts. In
any case, the unsuccessful initiative had the effect that from then on the idea of
civil marriage and divorce was regularly on the agenda. In 1873, the Fourth Hun-
garian Assembly of Jurists again raised he issue of civil marriage. As a result, in
1880, Zoltan Sztehlo, a Member of Parliament, drafted a bill on the conclusion
and dissolution of marriage. The majority opinion of the then Assembly of Law-
yers was that it was time to apply a general clause enabling the court to dissolve
a 'marriage which was internally broken and destroyed'. At the time, there were
eight parallel legal systems in force in Hungary. These were the canon law, the
law of the Greek Orthodox, Romanian and Serbian churches, the law of the Uni-
tarians, the law of the Israelites, the law of the Reformed Church of the Augus-
tinian faith, the law of the Reformed Church in Transylvania and the law of the
Evangelical Church in Transylvania.*

This marriage right, which could be considered fragmented, was abolished
by the Marriage Act XXXI of 1894 (Act XXXI of 1894), which contained uncondi-
tional (absolute) and conditional (relative) breakdowns. Here, the fact that the
Ht. Article 95 of the ECHR provided that the parents could agree on which of
them should raise their children after the dissolution of the marriage. The pro-
visions of Art. Article 103 of the Matrimonial Covenant provided, inter alia, that
a parent who was not raising his or her child had the right to control the up-
bringing of his or her separated child and to have contact with the child.

In Hungary, the content and exercise of parental custody rights has changed
a lot throughout history.® In Hungary, the parental duty was first formulated in

3 Balazs Somfai, i.m. p. 68.

4 Timea Barzd, A hazassag jog és a hazassagi vagyonjog fejlédésének rovid torténeti bemutatasa
(A brief history of the development of marriage law and matrimonial property law), HYG-ORAC,
CsaladiJog IV. évf. 1. sz., Budapest, 2006, pp. 2-3.

5 Oftto Csiky - Erika Filo, Magyar Csaladjog. 2. atdolgozott kiadas (Hungarian family Law. 2nd re-
vised edition) - Budapest. HVG-ORAC Lap- és konyvkiadd, Budapest, 2003, pp. 84-85.

6 Csabdné Herger - Erika Katonané Pehr, Magyar Csaladjog (Hungarian Family Law), Novissima
Kiadd, Budapest, 2021, p. 202.
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Chapter 8 of the Book of Stephen I: "Patres enim idcirco sunt patres, ut nutroant
filios", according to which "fathers are fathers in order to feed their children,
and if the father is no longer alive, the widowed woman is obliged to care for
her children. The institution of paternal authority derives from Roman law, but
in Hungary, after the spread of the Christian religion, it was granted a more re-
laxed and limited authority than the rights granted under Roman law.”

In Hungarian law, St Stephen said in chapter 8 of his Code of Laws, "Fathers
are fathers in order to feed their children." Webé6czy's Book of Three gave the
father dominion over the "people of the house", whereby the father could chas-
tise his child, lock him up, reclaim him from anyone. However, the father's
power did not include the obligation to raise and support the child, as this was
considered to be the natural duty of the parents.®

The Tripartium® completed in 1514, gave the father the right to exercise au-
thority over the whole of the people of his house, he could even imprison his
child, but he could only exercise his right of discipline over his child to the extent
that it was not yet harmful to the child's health.*

Article 13 of Act XX of 1877 - Part on the Settlement of Custody and Guard-
ianship Matters In the case of legal separation, the decision as to which parent
should keep the child and which parent should bear the costs of maintenance
and upbringing shall be made by the court in accordance with the existing legis-
lation. This decision shall be notified to the guardianship authorities ex officio.
Until such time as the decision of the courts in this respect has become final,
and if the parents have not so agreed, the guardianship authority shall, after

7 Tibor Papp, Magyar Csalddjog, Kari jegyzet (Hungarian Family Law, Faculty Note), Pécsi
Tudomanyegyetem Allam- és Jogtudomanyi kar, Pécs, 1978, pp. 306-307.

8  Otto Csiky - Erika Fild, i.m. p. 247.

9 Tripartium, Werb6czy Istvan Harmaskonyve. “Nemes Magyarorszag szokasjogdnak Har-
maskonyve (Tripartium: Istvdn WerbGczy's Book of Three."The Tripartite Book of the Customary
Law of Noble Hungary) - this was the original title of the work completed in 1514 by Istvan
Werbdczy, who was later elected as a magistrate and later became a governor, and which was
the "bible" of Hungarian religious thought for many centuries until 1848. Originally written in
Latin, the Tripartium collected and systematised the rules and theories of customary law of the
time. Apart from the preface, the work is divided into three parts: noble private law, noble
procedural law, urban and serf law. Its most important thesis is the four saffron privileges of
the sameness, the basic law of their freedom as a class: personal liberty, subjection to royal
court, exemption from taxation and the right of resistance derived from the Golden Bull. The
unified system of noble privileges is evidence of the process by which the common nobility
became increasingly involved in and shaped the power of the state, as marked by the Holy
Crown. The Book of Three was first published in 1517, and its first Hungarian translation ap-
peared in 1565. Although the collection of customs adopted by the Diet never became law
because of the initial opposition of the barons, it was always included in the collection of Hun-
garian laws known as the Corpus luris." https://www.parlament.hu/web/orszaggyulesi-
muzeum/kozepkor-harmaskonyv (acceseded on: 03.12.2023)

10 Csabané Herger - Erika Katonané Pehr, im. p. 202.
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ascertaining the facts and hearing the next of kin, make a provisional decision.
The provisions of this section shall also apply where the parents, although not
legally separated, are permanently separated and have not made adequate pro-
vision for the maintenance and care of their children. Minor children shall nor-
mally be left with their mothers until they reach the age of 7, and minor daugh-
ters shall normally be left with their mothers after the age of 7, unless the guard-
ianship authorities consider that, for important reasons, different measures are
necessary. "1

Act XX of 1877 on Guardianship and Guardianship Matters mentioned the
administration of property, legal representation and the right of guardianship
among the paternal powers (Art. 15 of the Act). The custody of minors could be
exercised jointly by the parents. The exact nature of the powers of custody of
a minor was a matter of debate in the legal literature, but judicial practice un-
derstood it to mean the concepts of education and guardianship. It also included
the training of the child and the definition of the child's first name.

In addition to these rights, there were also duties, according to which the
parent was obliged to keep the child with him or her, to designate his or her
place of residence or domicile, to keep a close watch over the physical well-be-
ing of the minor, to do everything possible to ensure his or her preservation, and
to have him or her cured in the event of illness (Gyt. 26 and 92), to provide for
the child's physical, mental and moral education and training in a manner ap-
propriate to the child's talents and inclinations and his or her financial circum-
stances, in which respect the parent has a free hand (Art. 103, which provides
that a 'parent may also have regular contact with and control over the upbring-
ing of a child not entrusted to his care, implies that the mother had unlimited
rights of upbringing and control over the children entrusted to her care, while
the father had no more rights over the child than to have contact with the chil-
dren entrusted to his care and to control their upbringing on a regular basis.?

Article XXXI of the Marriage Act of 1894 introduced the concept of child cus-
tody.

§ 95 The judge shall also decide in the divorce judgment on the custody and maintenance

of the minor children. Unless the parents have agreed otherwise, the children shall
remain with their mother until they are seven years of age, after which age the chil-

dren shall be placed in the care of the parent who is not at fault, or, if both parents
have been found at fault, the sons in the care of their father and the daughters in

11 1877. évi XX. torvénycikk a gyamsagi és gondnoksagi Ugyek rendezésérdl (Article XX of the Law
of 1877 - on the settlement of guardianship and trusteeship cases) https://
net.jogtar.hu/getpdf?docid=87700020.TV&targetdate=&printTitle=1877.+%C3%A9vi+XX.
+t%C3%B6rv%C3%A9nycikk&referer=1000ev (acceseded on:11.25.2023)

12 Kalman Csorna, Magyar Magénjog, szerk. Szladits Karoly (Hungarian Private Law, ed. by Kdroly
Szladits), Grill Karoly kényvkiadd, Budapest, 1938, pp. 341-342.
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the care of their mother. However, the judge may, taking into account the culpabil-
ity of the parents and other personal circumstances, take measures in the apparent
best interests of the children which differ from the agreement of the parents and
the above rules, and may even entrust the children to the care of a third person.
The costs of the maintenance and upbringing of joint children shall be borne by each
parent in proportion to his or her income if the children's property is insufficient to
cover them. In the event of danger, both the court and the guardianship authorities
may order the children to be provided with the maintenance prescribed.

§ 96 If the judge does not find the facts established in the trial sufficient to decide on the
custody and maintenance of the children, he shall dispense with the order to that
effect and, at the conclusion of the trial, shall refer the case-file to the guardianship
authority for action.

§ 971f the judge has decided in the divorce decree on the custody and maintenance of
the children, but his decision is no longer in the best interests of the children as
a result of changed circumstances: the guardianship authority may take measures
different from the judge's decision.13

On the basis of Decree 10470/1945 ME, Hungarian law changed the concept
of "paternal authority" into "parental authority", refined it, the element of au-
thority disappeared, these rights were softened in the conceptual term to pa-
rental supervision. Some legal systems still retain the term parental authority,
but in their content they conceal parental rights and duties; other legal systems
have broken with the term authority in the name of the legal relationship. Hun-
garian law refers to it as parental authority, while other laws refer to it as pa-
rental rights or parental responsibility.*

2. The Family Law Act 1952

In Hungary, like in the countries of the Soviet bloc, Hungarian family law was
regulated in a separate code in Act IV of 1952, the Family Law Act (Csjt.). The
law was based on the Soviet legislation immediately after the establishment of
the proletarian dictatorship, mainly with the dominance of left-wing radical fem-
inism and disregarding the 'bourgeois law' approach.®®

The Csjt. the original wording of the 1952 Act retained the age and sex dis-
tinction. It omitted fault but provided that sons over six years of age should be
placed with the father and sons under six with the mother - as a rule. This word-
ing caused a lot of complication because, although the legislation said that as
a general rule, not in all cases, and stated that this rule could be derogated from
in the best interests of the child, unless the courts and the parents agreed. Con-

131894, évi XXXI. torvénycikk a hdzassagi jogrdl (Act XXXI. of 1894 on Marriage Law)
https://net.jogtar.hu/ezer-ev-torveny?docid=89400031.TV (acceseded on: 14.11.2023)

14 Emilia Weiss, Csaladjogi alapismeretek, (Basic knowledge of Family Law) ELTE Jogi To-
vabbképzd Intézet kiadasa, Budapest, 1999, p. 89.

15 Csabané Herger - Erika Katonané Pehr, im. p. 19.
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sequently, for a short period of time, courts applied this method of child cus-
tody, which was not very fair and insensitive to the child's needs, almost me-

chanically.®

The previous age limit of seven was changed to six because it was considered
that children's intellectual development had accelerated and they were starting

school at a younger age than before.'’

At the beginning of the 1950s, the courts were still doing their best to ensure that par-
ents stayed together if they had a minor child: 'the aim was to restore as soon as possible
the parents' broken relationship in order to fulfil the work of raising and caring for the
child together.'18

With older children in particular, it should also be borne in mind that the change that
takes place within their family, the restoration of an atmosphere of exemplary harmony
between their parents, of peaceful and mutually supportive understanding, can be of
crucial importance for their education, for the foundation of their future well-being and
for the development of their moral outlook.®

It was generally desirable to maintain the marriage in the best interests of the child, but
looking at all the circumstances, it was conceivable that it would be in the child's best
interests if the parents were to divorce. The interest of the moral development and ed-
ucation of the child in the right direction, requires the dissolution of a marriage which
has become broken and untenable.?°

The rules on child custody can be found under the heading Parental care:

2. Parental care
§ 75 (1) Within the scope of parental supervision, parents shall have the duty to care for
and educate the child and to promote his or her physical and mental develop-
ment. They shall endeavour to ensure that the child becomes a healthy, cultured,
moral person, loyal to his people, loving his country, and contributing to the
building of socialism by useful work. It is their right and their duty to do every-
thing necessary to achieve these goals and to refrain from doing anything that
hinders or makes it more difficult.
(2) A child shall respect and obey his parents and shall do all in his power to promote
the efficiency of their efforts.
§ 76 (1) In the matter of the custody of the child, in the absence of agreement between
the parents, the court shall.
In such a case, a male child over the age of six will normally be placed with
his father, and a female child and a male child under the age of six will normally

16

17

18
19
20

Katalin Visontai - Szabd, A szilGi felUgyeleti jogok gyakorldsa rendezésének jogi keretei,
pszicholdgiai hattere és problémai (Legal framework, psychological background and problems
of the settlement of the exercise of parental rights), Doktori értekezés, Szegedi
Tudomanyegyetem, 2014, p. 8.
Jen6 Bacsoé - Géza Rady - Viktor Szigligeti: A csaladjogi térvény, (The Family Law Act), Kozgaz-
dasagi és Jogi Konyvkiadd, Budapest, 1955, p. 277.
Pf.1.22.294/1953

Pf.1.22.726/1953

Pf. 11l. 23.048/1953
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be placed with his mother. However, it is possible to derogate from this rule and
place the child elsewhere in the best interests of the child.

(2) A parent with parental authority may require the surrender of the child to the
person who has you are unlawfully keeping.

(3) A child who has attained the age of sixteen may leave the parental home or other
place of residence designated by the parents without the consent of the parents,
with the permission of the guardianship authority, if there is an important reason
for doing so.

§ 77  The parents who have parental responsibility for the child shall decide on the
child's career path are determined by. The child should be given a life path that
is suited to his or her inclinations, physical best suited to his or her personal and
intellectual abilities and other circumstances.?!

The first amending amendment to the Csjt., Act | of 1974 on the Amendment
and Consolidation of Act IV of 1952 on Marriage, Family and Guardianship, abol-
ished the distinction according to the age and sex of the child.

§ 76 (1) In the matter of the custody of the child, in the absence of agreement between
the parents, the court shall decide. The parent may request the child's place-
ment. In the best interests of the minor, the guardianship authority or the a pros-
ecutor can also bring a case. The child should be placed with the parent who has
the most favourable physical, their intellectual and moral development is en-
sured. If placement with a parent is in the best interests of the child the interests
of the child, the court may place the child elsewhere in the best interests of the
child.?2

The second amending amendment to the Csjt., Act IV of 1986 amending Act
IV of 1952 on Marriage, Family and Guardianship, did not substantially change
the rules on child custody.

Act IV of 1952 on marriage, family and guardianship was repealed on 15
March 2014.

3. Ptk.%, the Civil Code

Under the Hungarian legal system, there is no such thing as a legally aban-
doned child, who has an unconditional right to have his or her best interests
looked after. The child may be under parental care or guardianship, the two be-

21 1952, évi IV. torvény a hazassagrol, a csaladrdl és a gydmségrol (Act IV. of 1952 on Marriage,
Family and Guardianship) https://jogkodex.hu/jsz/csjte_1952_ 23 tvr_5270266 (acceseded
on: 14.11.2023)

22 1974, évi. |. torvény a hdazassagrol, a csalddrol és a gyamsagrol szolé 1952. évi IV. torvény
modositasardl és egységes szovegérdl (Act I. of 1974 amending and consolidating Act IV. of
1952 on marriage, the family and guardianship) https://mkogy.jogtar.hu/jogszabaly?do-
¢id=99200016.TV (acceseded on: 14.11.2023)

23 A Polgari Torvénykonyvrdl szoléd 2013. évi V. térvény (Act V of 2013 on the Civil Code,
https://net.jogtar.hu/jogszabaly?docid=a1300005.tv (acceseded on: 26.11.2023)
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ing mutually exclusive. Parental custody is a form of natural legal relationship
arising from the family bond between parent and child, usually by descent,
which is automatically granted to the parents in the event of marriage, but in
certain cases may be established by an official procedure, such as adoption or
the judicial establishment of paternity.?*

Act V of 2013, which entered into force on 14 March 2014, opens a new chapter in family
law. During the preparation of the Act, increased emphasis was placed on incorporating
the principles and guidelines developed over decades of judicial practice into the Family
Law Book. The rules on child custody have also been amended, primarily because of the
difficulties caused by the fact that the Hungarian term had previously differed greatly
from international usage. In European countries, child placement generally refers to the
situation where a child is placed by a court with a third party other than the parents
because the parents are for some reason not fit to raise the child. In the future, in the
event that the parents' relationship breaks down and they are no longer able to raise the
child together, they will have to apply to the court for an order to exercise parental
rights. This is in fact only a difference in wording from the previous rules, which have not
changed from the previous rules, as the parents will continue to exercise custody jointly
even if they do not live together. The change is of particular importance because the new
wording, parental custody, is closer to the term used in Europe: child custody decision
and parental responsibility.?

When the new Civil Code was drafted, the Family Law Act lost its autonomy
and all the rules relating to family law were incorporated into Book IV of the Civil
Code, which also contains the rules that were previously related to child cus-
tody. We now call this the regulation of the exercise of parental rights. The most
common cases where the issue of child custody had to be decided by a court in
the context of proceedings were when a marriage breaks down, when the co-
habitation of the parties is terminated and the married parties file a petition for
divorce with the court and at the same time seek a settlement of the exercise of
parental rights, and in the case of cohabitants, when the cohabitation is termi-
nated.

In addition, there may be cases where the parents cannot agree on the issue
of joint parental responsibility, in which case the matter could be referred to the
guardianship authorities. Hungary has acceded to the 1989 New York Conven-
tion on the fundamental rights of the child. This convention, which Hungary has
ratified, requires courts and the competent authorities to hear the child in all
cases. This means that, in the event of a dispute over the custody of children
being taken to court, the best interests of the child must be a primary consider-
ation, regardless of which decision-making body is involved. This means, in ef-
fect, that the child's mental, moral and physical development must be taken into
account as to where this is best safeguarded. In all cases, the court or judge must
ensure, possibly with the help of an expert, that the child is competent to judge,

24 Csabdné Herger - Erika Katonané Pehr, im. p. 202.
25 Katalin Visontai - Szabd, im. p. 106.
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that is to say, that he or she is able to respond appropriately to questions and
that he or she has had appropriate and realistic experiences of what has hap-
pened to him or her. If the court or the expert considers that the child has the
capacity to judge, the child should be interviewed. If there are several children,
the youngest child will be heard first, followed by the older children in turn. It is
important to note that parents and legal representatives are not present at
these hearings. The judge and the court reporter listen to the children in a spe-
cially designed children's hearing room, so that the children can say what they
want to say in a relaxed atmosphere and in a calm and intimate atmosphere.

In principle, parental rights are exercised jointly by the parents, taking into
account the child's views. Exercising joint parental authority means that the par-
ents have the same, identical rights in relation to the child. The right to exercise
parental authority includes the choice of the child's name, care, upbringing, ed-
ucation and career, which are matters which the parents decide on together as
a general rule.

In the event of the break-up of the family unit, the dissolution of a spousal
or common-law partnership, we are obviously talking about separated parents,
but both parents obviously have parental custody rights and the same rights re-
main unchanged. There may be restrictions, for example, one of the most im-
portant being where the minor child is placed and how regularly he or she can
have contact with the other separated parent.

Itis necessary to decide who is obliged to pay maintenance to whom, in what
amount and with what regularity, and then to determine the quality and method
of contact. From this point of view, account must be taken of the circumstances
which the child will say at the hearing, which the parents will say on the basis of
the court, and on the basis of which the court will have to decide where the best
possible place is to provide the child with all the conditions he or she needs.

There may also be events and circumstances where a child has to be re-
moved from the family because of serious failures in the exercise of parental
authority, which is primarily a guardianship issue, in which case the guardianship
office is entitled to initiate proceedings and may go as far as deciding on the
temporary placement of the child or placing the child with a third party and re-
moving the child from the family. The first and most important thing is that the
parents should try to reach an agreement. If the agreement is successful in de-
ciding which parent will have custody of the child, the amount of maintenance,
the way in which the other parent will maintain contact with the child, then only
the divorce and other issues will be decided by the court. If the parents cannot
agree on the issue of parental custody, this is also a matter for the court to de-
cide in each case, where the best interests of the child are always the main con-
sideration. Brothers and sisters, it is not necessarily necessary to ask for an ex-
pert opinion when several children are placed with you, as in most cases the
court can decide without experts which parent will best ensure the physical,
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mental and moral development of the child. The main criterion is that the sib-
lings should not be separated, unless there is a special, overriding reason for not
doing so, they should be placed together, i.e. the court will decide which parent
the children will be placed with.

In many ways it is right to try to reach an amicable agreement between the
parents, as in a divorce case it is not always the same whether the children have
to appear in court, no matter how child-friendly the environment in which they
are heard. It is unfortunate for the children to have to go through this high stress
situation. Of course, the situation is different when the children reach adult-
hood, because they may still be in care and maintenance, so they need to be
looked after, but in such cases they can make a statement in their own right, but
otherwise the court must take into account the views of the children, but equally
the parents must take into account the views of the child when they make joint
decisions. But it should be stressed that, in addition to listening to the child and
asking for his or her opinion, the responsibility for the decision must be taken
off their shoulders, which is the court's task. After all, a child-centred decision-
making system should be pursued. In fact, in the procedure, where children are
involved, children should always be at the centre and only then do parents
come.

Once a decision has been made, if a parent is dissatisfied with it, they have
the right to appeal against the court's decision, and such decisions can be ap-
pealed. Such decisions are dealt with in the first instance by the district courts,
and on appeal the case is heard by the second instance chamber of the tribunal,
where a panel of three judges will hear the case. Obviously, they will look more
closely at whether or not the decision is well-founded and correct.

The Civil Code?®, which entered into force on 15 March 2013, codified what
can be considered conceptually rather minor changes in the overall regulation
of parental custody. Obviously, these were partly due to the fact that the new
legislation retained the concept and institution of child custody, which had been
used since the end of the 19th century, only in the case of placement of the child
with a third party, but no longer considered it applicable when the parents or
one of them continued to raise the child. Although, at the time of the entry into
force of the Civil Code, it was described as a specific solution and as not changing
the substance of the earlier rules on child placement.?

If, after the proceedings have begun, the court places the child with one of
the parents, using the new terminology, one of the parents is entitled to exercise
exclusive parental authority over the child, that parent exercises the rights, but
the parents must continue to act jointly on important matters concerning the

26 A Polgari Térvénykoényvrdl szélé 2013. évi V. toérvény (Act V of 2013 on the Civil Code,
https://net.jogtar.hu/jogszabaly?docid=a1300005.tv (acceseded on: 26.11.2023)

27 Emilia Weiss, Az 0j Polgari Torvénykonyv Csaladjogi Konyvérél. (The Civil Code. Family Law
Book). Jogtudomanyi Kozlény, 2013/9., pp. 405 - 414,
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child's fate. These essential matters are the child's place of residence, his or her
school, his or her residence abroad and his or her career. It is very important
that the child's views are heard. Once a child has reached the age of 14, a deci-
sion on placement can only be taken with his or her consent. However, current
judicial practice allows for a decision to be taken for children under 14 years of
age.

The fourth part of the Civil Code on parentage regulates the issue of parental
custody, which ipso iure follows from parental status. This set of rules covers the
principles of exercising parental authority, the rights and obligations that con-
stitute the content of parental authority, since it is important that, unlike in the
past, the Civil Code now defines the rights and obligations of the separating par-
ent in a separate section, and, closely related to this, the most important legal
power is the right of the separating parent to maintain contact.

In Hungary, the Civil Code. The Fourth Book of the Civil Code deals with fam-
ily law, and the Title on parental custody has undergone major changes in both
content and scope compared to the previous provisions of the Civil Code, as the
Title on parental custody has been doubled from 24 to 48 §. At the head of Title
XIl, the Family Code lays down the principles governing the exercise of parental
authority, i.e. ensuring the physical, mental and moral development of the child,
the duty of parents to cooperate and the equality of parents in the joint exercise
of parental authority (§ 4:147), the involvement of the child in decisions and the
due weight to be given to the views of the child, who has the capacity to judge,
in view of his or her age and maturity (§ 4:148). (§ 4:149.) In relation to the par-
ents, the law has then abandoned the term "custody", which was used previ-
ously, in so far as the court must decide on the exercise of parental custody be-
tween the separated parents.?®

4. 1 January 2022

On 1 January 2022, Hungary saw a major change in its family law and in the
regulation of parental custody. Although the amendment to the Fourth Book of
the Civil Code regulating family law only added a sentence to two paragraphs
and introduced one new paragraph to the previous ones, it nevertheless intro-
duced changes whose significance cannot be overestimated.?®

28 Andras K&ros, Kulonélé szul6k — kozos szulbi felelGsség, elsé 1épések a Ptk. sziil6i fellgyeletre
vonatkozd szabalyainak gyakorlataban (Separating parents - joint parental responsibility, first
steps in the practice of the rules of the Civil Code on parental supervision), in: F. O. — Gardos,
A. Menyhard (eds.), Az Gj Polgari Toérvénykonyv elsé o6t éve, Tarsadalomtudomanyi
Kutatdkozpont Jogtudomanyi Intézet, Budapest, 2019, pp. 83-97.

29 QOrsolya Szeibert: Uj mérfoldks a hazai csalddjogi szabélyozasban: a birésag altal elrendelhetd
koz6s szul6i fellgyelet és valtott gondoskodds, (A new milestone in Hungarian family law:
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In 2021, Hungary's Minister of Justice, Judit Varga, submitted a proposal to
the Hungarian Parliament to amend the Civil Code, which in every respect
served the interests of the child and the previously disadvantaged separated
parent, thus ushering in a revolutionary and modern era for parental custody.
Prior to the Act promulgated on 17 November 2021, Hungarian family law did
not allow judges to make a judgment granting joint parental custody to both
parents of the child after the dissolution of the marriage or civil partnership, so
parental custody could be awarded exclusively to one parent, the mother or the
father. It did not matter that both parents possessed the moral and human qual-
ities indispensable for bringing up the child, i.e. that they were both equally
good parents and had the right to be expected to have an orderly existence, the
rigidity of the Civil Code did not allow for joint parental custody.

This legal framework was, in my view, arguably unfair and seriously preju-
diced the best interests of the child and irreversibly disadvantaged the sepa-
rated parent following the court's decision, while it gave a monopoly to the cus-
todial parent who had sole custody. The decision has brought about and caused
numerous instances of unresolvable conflict between the two parents and has
also given rise to numerous cases of abuse by the carer in terms of the continuity
and periodicity of contact and the impossibility of such contact, resulting in sev-
eral cases in the complete separation of the child from the separated parent.

I am convinced that in several cases judges have been forced into a situation
of powerlessness to resolve this unjust situation, lacking the appropriate and
effective tools that a modern legal framework should have provided.

In fact, the previous legislation penalised parents who lost custody of their
children, as the legislation effectively denied them the right to have a say in their
child's treatment in case of illness, to attend their child's school parent-teacher
meetings and reception hours, to have an opinion on what extra lessons or
sports activities, special interest groups or optional school activities their child
should attend.

According to Judit Varga, the amendment has been a long-standing demand
of civil society, and the proposal to amend the Civil Code was widely welcomed
and supported by civil society actors, including the Hintalovon Children's Rights
Foundation and the Apas Heart Association. The amendment, which also in-
cludes the proposals of the Civil Working Group on Family Law set up in 2020, is
also supported by the broad-based Working Group of Experts on Family Law that
has been established, he added. According to the minister, joint parental cus-
tody and alternating care ensure that if both parents are capable of caring for
the child, the child does not have to be separated from either parent and can

court-ordered joint parental custody and shared custody), Csaladi Jog, ORAC Kiadd, 2022/1.,
Budapest, pp. 10-15. https://ptk2013.hu/szakcikkek/szeibert-orsolya-uj-merfoldko-a-hazai-
csaladjogi-szabalyozasban-a-birosag-altal-elrendelheto-kozos-szuloi-felugyelet-es-valtott-
gondoskodas-csj-2022-1-10-15-0/8128 (acceseded: 01.12.2023.)
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remain in an intimate relationship of the same intensity with both parents. An
essential element of the change is that the court must carefully consider all the
factors involved in deciding whether the conditions for exercising joint parental
authority are met and whether it is in the best interests of the child. The amend-
ment provides an additional opportunity for the court to make a better decision
than at present, taking into account the best interests of the child,

the minister said. Judit Varga also said that international experience and the latest re-
search clearly show that joint parental custody and shared care are better for the child
than living with only one parent. Even when the relationship between the parents is not
particularly cooperative, children can still benefit from the advantages of shared care
because it encourages and promotes cooperation between the parents because both
parents are effectively involved in the child's upbringing.

The minister also pointed out that in the vast majority of EU countries, shared
parental responsibility is the rule and that it is considered exceptional when only
one parent has it. In most countries, the court can also decide on joint custody
at the request of one of the parents, so "we will continue to work on shortening
procedural deadlines in family law cases."°

With this change, the Civil Code provides the possibility for the court to or-
der a so-called alternate placement at the initiative of one of the parents, which
was not possible in the past, which means that the child can live with the mother
for up to two weeks and with the father for two weeks after the breakdown. In
my opinion, it is regrettable that in Hungary this was previously not a legal pos-
sibility at all, only in the case of an agreement, provided that the agreement was
based on the consent of both parents. In many cases, one parent did not give
his or her consent, which put him or her in a monopoly position, so that the so-
called alternating placement could not be implemented, thus placing the sepa-
rated parent in an undignified and vulnerable position compared to the caring
parent, the parent with parental custody. In the vast majority of cases, the fa-
ther was the victim of this, despite the fact that he was otherwise equally capa-
ble of exercising parental authority, but was placed in this position by the previ-
ous "rigidity" of the Civil Code. In my opinion, this change has been forced by
life, time has passed beyond the rigidity of the Civil Code. It is clear that this
solution can guarantee that the parents' relationship with their child, even in
the event of separation, is the least burdensome. Parents can be placed in
a position of subordination rather than the undesirable subordinate and supe-
rior status they have enjoyed up to now, and both parents' actual relationship
with the child can be equal, as the best interests of the child require. The change
will give judges much more leeway, but also greater responsibility, more sophis-
ticated empathy, situational awareness and experience than in the past, as each

30 https://kormany.hu/hirek/varga-judit-a-gyermekek-erdeket-szolgalja-a-polgari-torvenykonyv-
modositasa (acceseded: 10.11.2023)
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case before them is different and therefore requires a different and individual
approach.

Many have raised concerns that the new legislation may make it easier for
children to be placed in abusive environments without control than before.

It is important to underline that the new amendment to the law stipulates
that joint parental custody can only be ordered in the best interests of the child,
so if the judge becomes aware of circumstances during the litigation that clearly
entail further conflicts that may surface later, he or she cannot and will not de-
cide in favour of joint parental custody, of course.

Amendment of Act V of 2013 on the Civil Code

76. §

Paragraph of Article 4:164 of Act V of 2013 on the Civil Code shall be replaced by the

following:

"(1) Parental custody shall be exercised jointly by the parents, even if they no longer live
together, unless otherwise agreed or ordered by the guardianship authority or the
court. Joint parental authority may also be exercised by alternating the parents'
right and obligation to bring up and care for the child for the same period."

77. §

"(1) In the absence of an agreement between the separated parents, the court shall de-
cide, on application or of its own motion in the best interests of the child, which
parent shall have parental custody. The court may also decide on the joint exercise
of parental custody at the request of one of the parents if it is in the best interests
of the minor child."

78. §

The following § 4:167/A shall be added to Act V of 2013 on the Civil Code:

"§ 4:167/A [Judicial settlement of the exercise of joint parental authority]

(1) In the case of a decision on joint parental custody, the court may, taking into ac-
count the best interests of the minor child, order that the parents take turns in car-
ing for the child for the same period of time, or, failing this, regulate contact with
the child and decide on the maintenance of the child. In the case of an order for
joint parental custody, the court shall designate the child's place of residence.

(2) If the court authorises the parents to take care of the child alternately for the same
period, it shall decide on the extent of the period of care to be exercised by the
parent independently, including holidays and vacations, the manner of handing over
and taking over the child, and, if necessary, the keeping of the child.

(3) If the court gives the parents alternate rights to the care of the child for the same
period, the court may also be requested to change the decisions under paragraph
(2)."31

31 T/17282. szamu térvényjavaslat egyes igazsagligyi targyu, valamint kapcsolodd torvények
médositasardl (T/17282. amending certain laws on justice and related matters)
https://www.parlament.hu/irom41/17282/17282.pdf (acceseded: 17.11.2023)
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Conclusions

In this article | examined the evolution of parental responsibility and child
custody in Hungary, focusing on the 2022 Civil Code amendments that intro-
duced joint custody as a significant reform. The hypothesis stands, as joint cus-
tody better serves the child’s interests, though its success relies on proper judi-
cial application.

According to Orsolya Szeibert, if a poll had been conducted in Hungarian so-
ciety in 2019, asking what happens to the child after the parents' marriage
breaks up, most people would most likely answer that the court will place the
child with either the mother or the father. Even today, lawyers and judges typi-
cally explain custody arrangements to people involved in proceedings by refer-
ring to the 'old custody arrangements' and comparing them with today's op-
tions.??

In connection with this new, forward-looking provision, many people in the
course of applying the law ask whether the change in the legal environment can
be assessed as a change of circumstances that constitutes the basis for a new
arrangement of parental custody.

The changes to the law have given judges greater flexibility and latitude, al-
lowing them to make decisions that are truly in the best interests of the child.
This is particularly important as each case requires an individual approach.These
changes have brought Hungary closer to modern thinking and standards. Shared
parental responsibility should be the default practice in most cases, which serve
to protect the rights of the child and ensure equal rights for parents.

Although the legislative environment has moved in a positive direction, fu-
ture judicial practice and social acceptance will be the key to how the changes
will actually work. For example, how shared parental responsibility will be ap-
plied in practice and how possible abuses or conflicts will be resolved. In addi-
tion to further improving the legal environment, a key objective is to ensure that
the new approach is put into practice as soon as possible by judges and that
procedural deadlines in family law cases are effectively reduced to make deci-
sion-making faster and more efficient.

No research results or statistics are yet available on the incorporation of the
new provision into court decisions and on the establishment of the new ap-

32 QOrsolya Szeibert, Egy nagy tulélé - a “gyermekelhelyezés” a Magyar csaladjogban (A great sur-
vivor - "child custody" in Hungarian family law), In: V. Lamm, A. Sajé (eds.) A Ptk. kodifikacidja
el6tti és utani helyzet, Studia in Honorem Lajos Vékas, Budapest, HVG-ORAC, 2019. p. 290.

33 Zsuzsanna Kdsa Koévesné - Annamdria Tancsik: A jogszabalyvéltozas, mint kdrilményvaltozas
a szllGi feligyelet gyakorlasa megviéltoztatasanak feltételrendszerében (The change of law as
a change of circumstances in the conditions for changing the exercise of parental authority)
2022, https://kuria-birosag.hu/hu/kuriai-dontesek/1-dr-kovesne-dr-kosa-zsuzsanna-dr-
tancsik-annamaria-jogszabalyvaltozas-mint (Letoltés: 27.11.2023)
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proach, but hopefully the further efforts of decision-makers and law enforcers
in this direction will, in the foreseeable future, establish a practice in Hungary
which, in all aspects of parental custody, will indeed put the best interests of the
child and the equal rights of parents first.
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Kontekst, kryteria i wizja wladzy rodzicielskiej, prawa do pieczy
nad dzieckiem i kontaktow z dzieckiem w wegierskim prawie
rodzinnym

Streszczenie

Na Wegrzech kontakty rodzicow z dzieémi sg jedng z najbardziej drazliwych kwestii w przy-
padku rozwigzania matzenstwa w przypadku wspdlnego dziecka. Poniewaz w wiekszosci przypad-
kow kontakty miedzy rodzicami sg zazwyczaj ograniczone do minimum w trakcie i po ustaniu mat-
zenstwa, nalezy dotozy¢ staran, aby nawigza¢ osobisty kontakt z dzieckiem wobec obojga rodzi-
cow, co teoretycznie wymaga od rodzicow wzajemnej wspotpracy w zakresie opieki nad dziec-
kiem.

We wszystkich mozliwych przypadkach nalezy wzig¢ pod uwage, ze kontakt nieograniczony,
a wiec nieuregulowany, prowadzony pod wspdlnym nadzorem, ale co najmniej tyle samo argu-
mentdw mozna by przytoczy¢ na rzecz praktyki szczegétowego kontaktu regulowanego. W koncu,
jesli rodzice z jednej strony wykazujg petng wspotprace w wykonywaniu wtadzy rodzicielskiej, c6z
stoi na przeszkodzie, aby szczegétowo uzgodnili przyszty rozwdj kontaktow z dzieckiem, co po-
winno w kazdym przypadku leze¢ w najlepszym interesie dziecka.

W artykule przedstawiono rys historyczny i krytyczng analize wptywu zmian w wegierskim pra-
wie rodzinnym na odpowiedzialnos$¢ rodzicielska, prawo do opieki nad dzieckiem i prawo do kon-
taktow z dzieckiem, opierajac sie na odpowiedniej literaturze. Celem badania jest przedstawienie
analizy historycznej wegierskiego prawa dotyczgcego opieki nad dzie¢mi oraz zbadanie wptywu
ostatnich zmian legislacyjnych.

Stowa kluczowe: Wegierskie prawo rodzinne, wegierski system prawny, wtadza rodzicielska,
nadzor rodzicielski, opieka nad dzieckiem, naprzemienne rodzicielstwo, tréjstronnosé.
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