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Introduction 

The issue of the permissible organisational and legal forms of conducting 
municipal services by local government units is defined by the acts regulating 
the system of the individual tiers of local government1 and the Act of 20 Decem-
ber 1996 on municipal services management2. Pursuant to Article 2 of the Mu-
nicipal Services Management Act, municipal services management may be car-
ried out by these units, in particular in the form of a local government budgetary 
establishment or commercial companies.  

Municipal companies established by local government units in the economic 
sense serve to satisfy the collective needs of the local government community 
and are a form of their participation in economic trade. In this connection, it 
should be noted that, from the legal point of view, it is not the local government 
units concerned that carry out economic activity, but the specific commercial 

                                                           
1  Act of 8 March 1990 on municipal government (consolidated text Journal of Laws of 2023, item 

40), hereinafter referred to as municipal government act, Act of 5 June 1998 on poviat self-
government (consolidated Journal of Laws of 2022, item 1526 as amended), hereinafter re-
ferred to as the poviat self-government act, Act of 5 June 1998 on voivodeship self-government 
(consolidated text Journal of Laws of 2022, item 2094 as amended), hereinafter referred to as 
the voivodeship self-government act. 

2  Act of 20 December 1996 on municipal management, consolidated text Journal of Laws 2021, 
item 679 as amended, hereinafter referred to as the municipal management act. 
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companies in which these units participate3. The position on this issue was taken 
by the Supreme Court, which in its resolution of 14 March 1995 accepted that  
a joint-stock company is a legal entity separate from the municipality and has its 
'own' legal personality. This means that de jure it is the municipal company in 
question that participates in economic transactions, while the local government 
unit participates in the economic activity of the company only in the economic 
sense4. The article is an attempt to answer the question of which commercial 
companies may be used for the municipal services management by local gov-
ernment units in and out of the public utility sphere.  

1. Rules for the exercise of municipal services management  
by local authorities in and outside the sphere of public utility 

In 1990, one-stage local self-government was reactivated at the commune 
level in Poland after a break of more than forty years. This happened in connec-
tion with the entry into force of the Act of 8 March 1990 on local self-govern-
ment5, which was the first in the post-war reality to define the prerequisites for 
the admissibility of conducting economic activity by municipalities. In its original 
wording, the Act expressed two principles concerning the conduct of economic 
activities by municipalities. The first consisted in full freedom to conduct eco-
nomic activity falling within the tasks of a public utility nature. The second al-
lowed for economic activities of a municipality going beyond tasks of a public 
utility nature only if "social needs" required it6.  

Currently, the issue of municipal services management is regulated by the 
Act of 20 December 1996 on municipal management, which defines the princi-
ples and forms of municipal services management of local government units, 
consisting in the performance by these units of their own tasks in order to satisfy 
the collective needs of the local government community. Pursuant to Article 1(2) 
of the Municipal Services Management Act, municipal services management in-
cludes, in particular, tasks of a public utility nature, the purpose of which is to 
satisfy the collective needs of the population on an ongoing and uninterrupted 
basis through the provision of generally available services.  

                                                           
3  R. Uliasz, Charakterystyka poszczególnych przedsiębiorców [in:] Jan Olszewki (ed.), Publiczne 

prawo gospodarcze, Warszawa 2015, p. 59. 
4  Resolution of the Supreme Court of 14 March 1995 III CZP 6/95, OSNC 1995, No. 5, item 72. 
5  Journal of Laws of 1990, No. 16, item 95 (now the Act of 8 March 1990 on Municipal Self-Gov-

ernment) 
6  C. Kosikowski, Polskie publiczne prawo gospodarcze, Warszawa 2002, p. 293, see also A. Wojt-

kowiak, Kryterium zysku w odniesieniu do zasad prowadzenia działalności komunalnej przez 
gminy, Gubernaculum et Administratio, Zeszyty Naukowe Instytutu Administracji Akademii im. 
Jana Długosza w Częstochowie, Częstochowa 2012, No. 1, p. 163. 
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On the other hand, on the basis of Article 10(1) and (2) of the Municipal 
Services Management Act, outside the sphere of public utility, a municipality 
may establish and join commercial companies in two cases. Firstly, if the follow-
ing conditions are jointly met: 
a) there are unmet needs of the municipal community in the local market; 
b) the existing unemployment in the municipality has a significant negative im-

pact on the standard of living of the self-governing community, and the ap-
plication of other measures and legal measures resulting from the applicable 
legislation has not led to economic activation and, in particular, to a signifi-
cant revival of the local market or a permanent reduction in unemployment. 
Secondly, if the disposal of an item of municipal property that may consti-
tute an in-kind contribution of the municipality to a company or the disposi-
tion of it in some other way will result in a serious property loss for the mu-
nicipality. 
The restrictions on the formation of and entry into commercial companies 

by the municipality, in these two cases, do not apply to its ownership of shares 
in companies engaged in banking, insurance and advisory, promotional, educa-
tional and publishing activities for the benefit of local government, as well as 
other companies important for the development of the municipality, including 
those engaged in rental housing, including those related to the entitlement of 
the tenant to acquire ownership of the premises in the future, and sports clubs 
operating in the form of a capital company7. 

On the other hand, with regard to the principles of municipal management 
by the poviat, the legislator in Article 6(1) of the Act on Poviat-Level Local Gov-
ernment stipulated that it may establish organisational units only for the pur-
pose of performing tasks of a public utility nature, which means that the poviat 
may not conduct commercial activities8. On the other hand, in relation to the 
self-governing voivodeship, the legislator, in Article 10, paragraph 4 of the Mu-
nicipal Services Management Act, allowed the voivodeship to establish commer-
cial companies under the principles and in the forms specified in the Act on Local 
Government at the Voivodship Level. It follows from the wording of Article 13 
of the Act on Local Government at the Voivodship Level that the voivodship may 
establish limited liability companies, joint stock companies or co-operatives in 
the sphere of public utility, and may join such companies or co-operatives. Out-
side the sphere of public utility, the voivodship may establish limited liability 
companies and joint stock companies and join them if the activities of the com-
panies consist in promotional, educational, publishing and telecommunications 
activities serving the development of the voivodship. 

                                                           
7  See art. 10 sec 3 municipal management act. 
8  Art. 6 sec. 2 poviat self-government act. 
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The provisions of the aforementioned Municipal Services Management Act, 
Act on Poviat-Level Local Government and Local Government at the Voivodship 
Level indicate a relatively wide range of possibilities of conducting activities out-
side the sphere of public utility by communes and voivodeship self-governments 
and a complete lack thereof in the case of poviats. In discussing the provisions I 
have cited, it should be emphasised that the activities conducted by local gov-
ernment units9 outside the sphere of public utility are regulated activities and 
therefore the provisions regulating them should be treated restrictively. In the 
practice of the application of the law, certain situations may give rise to partic-
ular doubts, especially as, for example, municipalities may justify their authority 
to carry out commercial activities by vague concepts such as: "unmet needs of 
the local community", "unemployment significantly affecting the standard of liv-
ing of the local community", "serious loss of property", or "companies important 
for the development of the municipality". In cases of dispute, the interpretation 
of these terms is made by the competent administrative courts10. 

Summing up the remarks of the above chapter, it should also be noted that 
the activities carried out by local government units outside the sphere of public 
utility are treated by the legislator as exceptional, because, as a rule, local gov-
ernment units may undertake them only when a private entrepreneur cannot 
do so and only for important reasons for the residents of a given community. 
The restriction on the possibility of carrying it out stems from the fact that car-
rying out economic activities entails the risk that they will not be profitable, 
which may expose local authorities to large financial losses for which, if carried 
out in the form of partnerships, they would have to be liable with all their assets. 

Consequently, in my view, the rules governing the commercial activities of 
local authorities should also be treated restrictively with regard to the choice of 
organisational and legal forms in which these activities may be carried out. 

2. The use of commercial companies as permissible forms of 
exercise of municipal services management by local 
authorities in and outside the sphere of public utility 

2.1. General characteristics of commercial companies 

A closed catalogue of commercial companies is included in Article 1 § 2 of 
the Act of 15 September 2000 of the Commercial Companies Code11. These com-

                                                           
9  municipality and self-governing voivodeship 
10  Z. Snażyk, A. Szafrański, Publiczne prawo gospodarcze, Warszawa 2023, p. 323, See Judgment 

of the Supreme Administrative Court of 29 May 2019, I OSK 1981/17, LEX No. 2722465. 
11  Act of 15 September 2000. Commercial Companies Code, Journal of Laws of 2022, item 1467, 

as amended, hereinafter: the CCC. 
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panies include: general partnership, partnership, limited partnership, limited 
joint-stock partnership, limited liability company, simple joint-stock company 
and joint-stock company. 

Article 3 of the Commercial Companies Code provides a definition of a com-
mercial company, from which it follows that through the articles of association 
of a commercial company, the partners or shareholders undertake to pursue  
a common objective by making contributions and, if the articles of association 
or the statute so provide, by cooperating in another specified manner. 

The legislator has divided commercial companies into two categories: part-
nerships and capital companies. The group of commercial partnerships includes: 
general partnership, partnership, limited partnership and limited joint-stock 
partnership. On the other hand, the group of capital companies includes: limited 
liability company, simple joint-stock company and joint-stock company.  

2.1.1. COMMERCIAL PARTNERSHIPS 

Commercial partnerships are organisational entities which are not legal per-
sons and which are granted legal capacity by a separate act. Equipping these 
entities with legal capacity means that they can be subjects of rights and obliga-
tions. Pursuant to art. 8 § 1 of the Commercial Companies Code a partnership 
may on its own behalf acquire rights, including ownership of real estate and 
other rights in rem, incur obligations, sue and be sued. The granting of legal sub-
jectivity to commercial partnerships results from:  
— granting them legal capacity, 
— the fact of dispelling doubts as to whether these entities may acquire own-

ership of real estate and other rights in rem, 
— the fact that partnerships operate businesses under their own name 
— the subsidiary liability of the partners12. 

All partnerships must operate a business 13, which means that they are al-
ways entrepreneurs. Partnerships are formed when they are entered in the Reg-
ister of Entrepreneurs of the National Court Register. These companies, as  
a rule, do not need to have their bodies 14, as their functions are performed by 
the partners. As a rule, their partners are liable for the liabilities incurred by 
them personally, jointly and severally, but subsidiarily, with all their assets to-
gether with the company. The subsidiary liability of partners is based on the fact 
that a creditor may demand enforcement against the assets of a partner of the 
partnership who is liable for the partnership's obligations only if enforcement 
against the assets of the partnership proves ineffective 15. 
                                                           
12  S. Sołtysiński, A. Szajkowski, J. Szwaja, Kodeks spółek handlowych. Komentarz do art. 1-150, 

Warszawa 2006, p. 4., further see also: J. A. Strzępka, E. Zielińska [in:] J. A. Strzępka (ed.), Ko-
deks spółek handlowych. Komentarz, Warszawa 2015, pp. 46-50. 

13  Art. 8 § 2 CCC. 
14  Exceptional regulations on this issue apply to partnerships and limited joint-stock partnerships. 
15  See art. 22 § 2 and art. 31 § 1 CCC.  
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As a rule, partners in commercial partnerships may be all legal entities: nat-
ural persons, legal persons and organisational units which are not legal persons 
and which are granted legal capacity by a separate act. Establishing a partner-
ship is easier and cheaper than establishing a capital company, as the legislator 
does not require commercial partnerships to have share capital 16. In partner-
ships, each partner is required to make a contribution. The object of contribu-
tion in this category of companies, in addition to monetary sums and in-kind 
contributions (capital contributions), may also be other benefits (e.g. services or 
own labour for the company)17. 

2.1.2. COMMERCIAL COMPANIES 

Commercial companies are legal entities that acquire legal personality when 
they are entered in the Register of Entrepreneurs of the National Court Register18. 
They do not have to be entrepreneurs as they can be established for any legally 
permissible purpose19. As a general rule, commercial companies may be established 
by any legal entity other than a single-member limited liability company. In limited 
liability companies and joint stock companies, each partner (shareholder) is re-
quired to make a capital contribution (money or in-kind contributions)20. In the case 
of these two limited liability companies, the contribution cannot be a non-transfer-
able right or other consideration (services or own labour). In contrast, in the case of 
a simple joint-stock company, shares are taken up in exchange for contributions in 
cash or in kind. For this reason, a non-monetary contribution to cover shares can 
also be any contribution having material value, in particular the provision of labour 
or services21. The biggest advantage of doing business in the form of commercial 
companies is that their partners are not liable for the company's obligations, as this 
liability is borne by the company. This is in line with the basic principle of civil law, 
according to which a legal person is liable for its obligations alone. On the other 
hand, the shareholders are not liable for the company's obligations, as their contri-
bution is a form of their economic risk associated with their financial commitment 
to the company's assets22. For this reason, it is assumed that companies with share 
capital should have their own assets and bodies defined by law23. 
                                                           
16  An exception applies to a limited joint-stock partnership, which must have a share capital of 

min. PLN 50,000 
17  J. Loranc-Borkowska, Przedsiębiorcy w: B. Gnela (ed.), Prawo handlowe dla ekonomistów, War-

szawa 2019, p. 38. 
18  Art. 12 CCC 
19  See art. 151 § 1, art. 3001 § 1 CCC, further in this subject see: J. A. Strzępka, E. Zielińska [in:]  

J. A. Strzępka (ed.), op. cit., pp. 286-287. 
20  Art. Further in this subject see: W. Popiołek [in:] J. A. Strzępka (ed.), op. cit., p. 681. 
21  See art. 3002 CCC. 
22  See Art. 151 § 4 CCC, further in this subject see: J. A. Strzępka, E. Zielińska [in:] J. A. Strzępka 

(red.), op. cit., pp. 290-291 and Art. 301 § 5. CCC, further in this subject see: W. Popiołek [in:] 
J. A. Strzępka (ed.), op. cit., p. 679. 

23  J. Loranc-Borkowska, op. cit., pp. 47-48. 
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2.2. Doctrinal views on the applicability of the different categories of 
commercial companies to municipal management by local authorities  
in and outside the sphere of public utility 

The applicability to municipal services management in and out of the public 
utility sphere of limited liability companies by local authorities does not raise 
concerns. On the other hand, the question of conducting municipal services 
management in and outside the sphere of public utility by commercial partner-
ships is the subject of disputes in the literature on the subject. Doubts about the 
legitimacy of using this form are caused primarily by the fact that the legal struc-
ture of partnerships is based on the subsidiary liability of partners for their obli-
gations and the issue of personal management of the company's affairs by its 
partners. Unfortunately, the Municipal Services Management Act does not pro-
vide a clear answer to the question whether local government units in the 
sphere and outside the sphere of public utility may establish commercial part-
nerships. In order to resolve this issue, the content of Articles 2, 9(1) and 10 of 
the Municipal Services Management Act should be analysed. 

As I mentioned earlier, it follows from the literal wording of Article 2 of the 
Municipal Services Management Act that municipal management (both in the 
public utility sphere and outside of it) may be conducted in the form of all com-
mercial companies. At the same time, it should be pointed out that the issue of 
the forms of conducting municipal services management is also regulated by Ar-
ticle 9(1) of this Act, according to which local government units may establish 
limited liability or joint-stock companies and may join such companies. Analys-
ing the literal wording of the two above-mentioned provisions, it should be 
noted that in neither of them does the legislator differentiate the situation of 
local government units with regard to the sphere in which they intend to oper-
ate in a given organisational and legal form. This fact gives rise to disputes in the 
literature on the possibility of using commercial partnerships to carry out mu-
nicipal management in and out of the public utility sphere. Three groups of views 
can be found in the literature. 

C. Banasiński and M. Kulesza in their commentary to Art. 9 of the Act on mu-
nicipal services management assume that the provisions of Art. 2 and 10 of the 
Municipal Services Management Act use a broader term than companies, and in 
their opinion Art. 9 does not narrow the general ability to establish all commercial 
companies by local government units and thus does not exclude the possibility to 
establish partnerships both within and outside the public utility sphere24. 

In the source literature, one may also encounter the view that a comparison 
of the content of Articles 9(1) and 10 of the Municipal Services Management Act 
leads to the conclusion that Article 9(1) indicates the types of companies author-
ised to conduct activity in the public utility sphere and Article 10 indicates the 

                                                           
24  C. Banasiński, M. Kulesza, Ustawa o gospodarce komunalnej. Komentarz, Warszawa 2002, p. 81. 
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types of companies that may exist outside it. Therefore, in the sphere of public 
utility, local government units may establish only limited liability companies and 
joint stock companies and outside it all types of commercial companies25, pro-
vided that they meet the requirements set out in Article 10(1)-(5) of the Munic-
ipal Services Management Act. At the same time, it should be borne in mind that 
poviats may conduct activity only in the sphere of public utility and therefore, 
taking into account Article 9 of the Municipal Services Management Act, (with 
the previously assumed assumption that it indicates the types of companies au-
thorised to conduct activity in the sphere of public utility) poviats may establish 
only limited liability and joint-stock companies. On the other hand, as far as the 
self-governing voivodeship is concerned, it too may, on the basis of Article 13 of 
the Act on Local Government at the Voivodship Level (in and outside the sphere 
of public utility), establish only these two types of commercial companies. Thus, 
in practice, taking into account the interpretation of the provisions adopted by 
the second group of representatives of science, the problem of the possibility to 
establish personal commercial companies outside the sphere of public utility re-
fers only to municipalities. 

The view that in the sphere of public utility local government units may only 
establish limited liability and joint-stock companies, and all types of commercial 
companies outside of it, is not shared by min. J. J. Zięty, who, commenting on the 
content of Article 9 of the Municipal Services Management Act, claims that the 
companies listed therein constitute a closed catalogue of commercial companies 
in which local government units may participate, regardless of the type of tasks 
they perform through them. In his opinion, the catalogue of companies contained 
in Article 9 of the Municipal Services Management Act is also applicable when in-
terpreting the provisions contained in Article 10 of the Municipal Services Man-
agement Act. At the same time, this author emphasises that the use of the notion 
of commercial companies by the legislator in Article 10 of the Municipal Services 
Management Act should not prejudge the fact that outside the sphere of public 
utility, municipalities may also establish commercial partnerships26. A similar po-

                                                           
25  W. Gonet, Ustawa o gospodarce komunalnej. Komentarz. Wzory umów i regulaminów, War-

szawa 2010, p. 21, 53, 66-70, S. Czarnow, Status prawny spółki gminy w świetle ustawy o go-
spodarce komunalnej, Państwo i Prawo 1998, coll. 4, pp. 69-74, S. Czarnow, Cel i przedmiot 
przedsiębiorstwa spółki gminy w świetle ustawy o gospodarce komunalnej, Rejent 1998, nr 1, 
p. 60, S. Czarnow, Działalność gospodarcza jednostek samorządu terytorialnego jako element go-
spodarki komunalnej, Rejent 2002, No. 2-3, p. 39, W. Dłużewski, Ustawa o gospodarce komunal-
nej – nadal nie rozwiązany problem zakresu komercyjności przedsiębiorczości gminnej, Przegląd 
Ustawodawstwa Gospodarczego 1997, No. 7-8, p. 27, likewise L. Kieres, Wolność gospodarcza 
w działalności jednostek samorządu terytorialnego [in:] I. Szydło – Niżnik, P. Dobosz, M. Smaga, 
Instytucje współczesnego prawa administracyjnego. Księga jubileuszowa prof. J. Filipka, Kraków 
2001, p. 325, M. Bałdyga, Gospodarka komunalna – aspekty prawne, Ostrołęka 2004, p. 53. 

26  J.J. Zięty, Ustawa o gospodarce komunalnej. Komentarz, Warszawa 2012, komentarz do art. 9, 
https://sip.legalis.pl/document-view.seam?documentId=mjxw62zogezdkmbuhe3damboob-
qxalrtha3dcmztgayq&refSource=toc.  

https://sip.legalis.pl/document-view.seam?documentId=mjxw62zogezdkmbuhe3damboobqxalrtha3dcmztgayq&refSource=toc
https://sip.legalis.pl/document-view.seam?documentId=mjxw62zogezdkmbuhe3damboobqxalrtha3dcmztgayq&refSource=toc
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sition on this issue is also presented by M. Szydło, who is of the opinion that the 
statement that local government units may only establish limited liability and 
joint-stock companies in and outside the public utility sphere is prejudiced by  
an argument of a systemic nature. In his opinion, the fact that Article 9 begins  
a special chapter of the commented Act devoted to the issue of companies with 
the participation of local government units prejudges the fact that only the com-
panies listed therein may be used to conduct municipal services management in 
and outside the sphere of public utility27. 

Also C. Banasiński28 and K. M. Jaroszyński commenting on Article 9 of the 
Municipal Services Management Act conclude that the concept of commercial 
companies used in Articles 2 and 10 of the Municipal Services Management Act 
should be made more precise. In their opinion: "the relevant forms referred to 
in the Act with regard to the conduct of municipal services management are the 
joint-stock company and the limited liability company. This should be consid-
ered to be prejudiced by the provision of Article 9(1) of the Municipal Services 
Management Act, providing that local government units may establish limited 
liability companies or joint stock companies, and may also join such compa-
nies."29. In the opinion of these Authors, this normalization would be meaning-
less if it were assumed that other provisions of the Municipal Services Manage-
ment Act, especially Articles 2 and 10 of the Municipal Services Management 
Act, using the concept of commercial companies, refer to all companies pro-
vided for by commercial law, extending the possibilities arising from Article 9 of 
that Act. According to C. Banasiński and K. M. Jaroszyński, a rational legislator 
established a catalogue of companies in Article 9 of the Municipal Services Man-
agement Act because its purpose was to indicate which commercial law compa-
nies the local government may use. The norms arising from this article are de-
tailed in nature, indicating specific companies as organisational and legal forms 
permissible for local government units. In their opinion, the notion of commer-
cial companies used in Articles 2 and 10 of the Municipal Services Management 
Act is of a collective and referential nature. For this reason, these Authors as-
sume that, as far as "permissible companies" are concerned, these articles refer 
to Article 9 of the Municipal Services Management Act and not to all the possi-
bilities provided for in the Code of Commercial Companies30. 
                                                           
27  M. Szydło, Ustawa o gospodarce komunalnej. Komentarz. Warszawa 2008, komentarz do art. 9, 

https://sip.lex.pl/#/commentary/587239743/37183?tocHit=1.  
28  This author has previously taken a different view on the issue at hand, see in C. Banasiński,  

M. Kulesza, op. cit., p. 81. 
29  See C. Banasiński, K. M. Jaroszyński, Ustawa o gospodarce komunalnej. Komentarz. Warszawa 2017, 

komentarz do art. 9., https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaro-
szynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS.  

30  Ibidem, komentarz do art. 9., https://sip.lex.pl/#/commentary/587725070/522510/banasinski-
cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELA-
TIONS.  

https://sip.lex.pl/#/commentary/587239743/37183?tocHit=1
https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS
https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS
https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS
https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS
https://sip.lex.pl/#/commentary/587725070/522510/banasinski-cezary-jaroszynski-krzysztof-maurycy-ustawa-o-gospodarce-komunalnej-komentarz?cm=RELATIONS
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In my opinion, the view of C. Banasiński and K. Jaroszyński expressed in 2017 
in the Commentary to the Law on Municipal Services Management proved to be 
very valuable especially in the context of the subsequent amendment of the Law 
on Municipal Services Management introduced by Article 8 of the Law of 5 July 
2018 on the amendment of the Act on public-private partnership and certain 
other acts31, which repealed Article 9(2) of the Public-Private Partnership Act, 
which allowed local government units to establish limited partnerships or lim-
ited joint-stock partnerships, pursuant to Article 14(1) of the Public-Private Part-
nership Act of 19 December 200832. At the same time, it is worth noting that in 
the current state of the law on the basis of the Public-Private Partnership Act, 
local government units may only establish limited liability companies and joint-
stock companies33 under public-private partnerships in order to jointly imple-
ment a project based on the division of tasks and risks between the public entity 
and the private partner. This fact can also be seen as an argument for the validity 
of accepting the conclusion that the only forms of conducting municipal services 
management in and out of the public utility sphere recognised by the legislator 
are limited liability and joint stock companies.  

Summary 

From the considerations presented above and the views presented by the 
representatives of science, the most correct, in my opinion, are the interpreta-
tions of the provisions adopted by the third group of representatives of science, 
which lead to the conclusion that the only forms of economic activity appropri-
ate for the performance by local government units of tasks in and outside the 
public utility sphere are two commercial capital companies (a limited liability 
company and a joint stock company). Such a conclusion may be drawn from Ar-
ticle 9 Paragraph 1 of the Act on Municipal Services Management and Article 13 
of the Act on Public Utilities. Moreover, it is worth emphasising that the use of 
capital companies to carry out municipal services management in and outside 
the public utility sphere is justified, among other things, by the fact that they are 
based on the concept of capital involvement of shareholders and their liability 
for the company's obligations only up to the amount of their contribution34. Pur-
suant to Articles 151 § 1 and 304 § 1 of the Commercial Companies Code limited 
liability companies and joint-stock companies may carry out any activity permit-

                                                           
31  See art. 8 of the Act of 5 July 2018 on amending the Act on public-private partnership and 

certain other acts, Dz.U.2018, item 1693. 
32  Act of 19 December 2008 on public-private partnership, consolidated text Journal of Laws of 

2023, item 1637., hereinaster PPPA 
33  See 14 sec. 1 PPPA 
34  K. Kruczalak, Prawo handlowe zarys wykładu, Warszawa 2008, p. 154. 
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ted by law, and therefore there are no objections to local government units car-
rying out the public tasks entrusted to them in the form of capital companies35 
and also conducting commercial activity in this form.  

In my view, this is the right solution, as limited liability companies are legal 
entities separate from local authorities, with their own property which remains 
in their possession. As separate legal persons, they have an organisational and 
functional relationship with their "partners", who are members of their bodies 
and thus influence their activities36. At the same time, it is worth noting that 
capital companies may appear in legal transactions as sole proprietorships, with 
the result that their sole partner (shareholder) may be a local government unit, 
which may thus have a significant influence on the functioning of the entity cre-
ated by it. Pursuant to Article 12.4 of the Municipal Services Management Act, 
in one-person companies of local government units, the function of the share-
holders' meeting (general meeting) is performed by executive bodies of these 
units37, which gives them the possibility to manage their activity independently. 
Due to the above-mentioned features, capital companies are willingly used by 
local government units to carry out municipal services management in and out-
side the sphere of public utility and, in my opinion, due to their cited advantages, 
it is right to limit the forms of carrying out municipal services management to 
capital companies.  
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Problematyka dopuszczalności prowadzenia gospodarki 
komunalnej przez jednostki samorządu terytorialnego w formie 

spółek handlowych w i poza sferą użyteczności publicznej – 
założenia prawnoustrojowe 

Streszczenie 

W myśl art. 2 ustawy o gospodarce komunalnej gospodarka komunalna może być prowadzona 
przez jednostki samorządu terytorialnego m.in. w formie spółek handlowych. O ile zastosowanie 
do prowadzenia gospodarki komunalnej w sferze i poza sferą użyteczności publicznej spółek kapi-
tałowych przez jednostki samorządu terytorialnego nie budzi wątpliwości, to inaczej jest już  
w kwestii prowadzenia gospodarki komunalnej w sferze i poza sferą użyteczności publicznej przez 
osobowe spółki handlowe. Moim zdaniem ustawa o gospodarce komunalnej nie daje jednoznacz-
nej odpowiedzi na pytanie, czy jednostki samorządu terytorialnego w celu realizacji zadań publicz-
nych w sferze użyteczności publicznej oraz poza tą sferą mogą tworzyć osobowe spółki handlowe. 
Analiza przepisów oraz ich wykładnia językowa, celowościowa i systemowa, mogą prowadzić do 
różnych wniosków, czego odzwierciedlenie odnajdujemy w zróżnicowanych poglądach doktryny 
na ten temat. 

Słowa kluczowe: jednostki samorządu terytorialnego, użyteczność publiczna, spółki handlowe, 
spółki kapitałowe, spółki osobowe, gospodarka komunalna. 


